EXMOOR NATIONAL PARK AUTHORITY
4 FEBRUARY 2003

LOCAL CODE OF GOOD PRACTICE ON THE CONDUCT OF MEMBERS IN MAKING
PLANNING DECISIONS

Report of the Solicitor & Monitoring Officer

Purpose of Report:

To recommend the adoption of the good practice guide set out in annex 1.

Legal Implications including Human Rights Act 1998:

It is important that members act consistently in the determination of planning applications and follow
the adopted code of practice. Failure to do so could result in appeals and breach of the code could
result in claims of maladministration and or breach of the Authority's model Code of Conduct.
Applicants and third parties rights are also affected.

Financial Implications:

None

National Park Purposes:

The correct application of the planning code of good practice will ensure good and lawful
administration of the authority's planning functions in relation to determination of planning
applications.

RECOMMENDATION:

That the Authority CONSIDERS the discussion points in paragraph 2.8 and ADOPTS the Local Code
of Good practice set out in annex 1.

1. INTRODUCTION

1.1 Members will recall that a first draft of the Code of Practice was circulated with the training
booklet on Standards of Conduct on Planning and was discussed at the 2 sessions on
11 October and 15 November 2002. I agreed to revise the draft to take account of various
comments which were made at both meetings. Members will recall that the draft was based
on advice prepared by Local Government Association in the document "Probity in Planning"
2002. The Probity in Planning document is a very carefully prepared report and was drawn
up in consultation with the Standards Board for England, the Department for Transport, Local
Government and the Regions, the Council Planning Officers Society and the Association of
Council Secretaries and Solicitors. The "Probity in Planning" document can be found at part
D of the training notes. Notes on the document were at part C. The document should be read
alongside the Model Code of Conduct as both compliment each other. For ease of reference a
copy of the Code appeared in part F. I recommend all members to familiarise themselves
with the advice in parts D & F & with the Code of Practice which is to be adopted today.
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2.8

THE LOCAL CODE OF GOOD PRACTICE

Members were in the main comfortable with much of the draft code and the remainder of this
paper focuses on those parts of the code where I have suggested some changes to take account
of members comments and other areas where opinions differed.

Para 4 (c¢)

This paragraph deals with the situation where an Authority member seeks a planning
permission from the Authority. Plainly such a member could not participate in the decision
itself as s/he would have a personal and prejudicial interest under the Authority's Model Code
of Conduct but the paragraph recognises that such a member should have no less rights than a
member of the public in justifying and explaining his proposal to an Officer or to the
Committee. The sensitivities of such a situation are obvious and para (c) has been amended
to advise that if the member concerned intended to speak at public question time s/he should
do so by the use of an agent and not appear in person.

Para 5 Lobbying of and by members

(v) has been amended so that the second sentence now reads "They should not seek to
influence the views of other members" in place of "They should avoid lobbying other
members". The reason for the change is that many members felt it was unrealistic to expect
them to keep their own counsel on planning applications. Discussions did take place
informally and helped sometimes to clarify the issues and aid understanding. The term
"lobbying" was not an apt term to describe what actually happened but members were content
that any discussions should fall short of exerting undue pressure.

Other lobbying concerns

It will be recalled that the Authority's Standards Committee had recommended that any
member who had made an unaccompanied site visit to the applicant for a planning decision
showed disclose that fact at the meeting and take no part in the decision. Some authorities
have adopted such a practice. It is for discussion whether the Exmoor Code should make
such a provision. An alternative might be for the Code to require such a member to disclose
the fact of him being lobbied and to have it recorded in the minutes but to continue to take
part in the decision and be able to vote.

The Code as drafted recognises that lobbying is a part of the planning process. Para 5. (i) to
(vi) contains guidelines on how members should deal with lobbyers. The advice recognises
the Nolan Committee conclusion that there should be an opening for the expression of local
concerns and that the most effective way this can be done is via local representatives (Nolan
Report paras 288 - 292).

My own view is that if members follow the advice in para.5 they should have nothing to fear
but they should be wary in making an unaccompanied site visit. Our suggestion was that if a
member feels obliged to visit a site s/he should be accompanied by a planning officer. There
have been occasions, however, (and this was acknowledged by members) that individual
members have appeared to be acting as advocates for particular applicants and have been seen
to leave the room with the applicant when a decision has been reached. This may be entirely
innocent but it gives the appearance of impropriety and rarely escapes unnoticed.

If members do succumb to lobbying they should be very careful to follow the advice in para.
5. They are less likely to do this if they visit the site and meet the applicant. If they proffer a
view at that time they do so without knowledge of all the facts and without the benefit of the
planning officer's report. They will put themselves in an invidious position if they (for
example) support a proposal which later turns out to be wholly unacceptable in planning
terms. They also raise the hopes of the applicant.

It is for discussion :-
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(1) whether the guidance in para (i) - (vi) should be amended to advise members not to attend
unaccompanied site meetings with the applicant;

(2) whether the Code should require members who have been lobbied to disclose the fact and
have it recorded in the minutes (such disclosure not to prevent the member from continuing to
take part in the discussion and to be able to vote);

Finally there was a suggestion at one of the training sessions that a note should be prepared
which members would give to lobbyers. The note would explain how planning applications
are handled and the role of individual members in the process. Members would be expected
to give a copy to an applicant who approached him/her so that there was no misunderstanding
later as to the role of the member. Does the Authority believe such a note would assist?

Author John Whitcutt

Job Title Solicitor & Monitoring Officer

Date of Report 8 January 2003

Annex BM\Sol\Code Members Planning.doc

Background papers on which this report, or an important part of it are based, constitute the list of background
papers required by Section 100 D (1) of the Local Government Act 1972 to be open to members of the public
comprise:-

Local Government Association document "Probity in Planning" 2002
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(4)

(h) The National Park Officer will make a written report to the next Planning Committee,
at which decision will be taken on the application.

Decisions by the National Park Officer

In certain limited circumstances the National Park Officer is authorised to grant planning
permission following a site visit. The circumstances are where the National Park Officer has
previously recommended planning permission @tgd in his report to Planning Committee,

all members of the site visit group agree and where there are no material changes to the
conditions (if any) recommended by the National Park Officer in his initial report the
Planning Committee. Notwithstanding this procedure the National Park Officer in
consultation with the Chairman of the site group may still decide to make a further report to
Planning Committee rather than exercise the powers delegated to him.

Any action taken by the National Park Officer under this procedure shall be reported back to
the next meeting of Planning Committee in the schedule of delegated decisions.
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