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Costs application No 1 in relation to Appeal Ref: APP/F9498/C/05/2003647
Land at Beacon Down Quarry, Parracombe, Devon

The application is made under the Town and Country Planning Act 1990, sections 174, 320 and
Schedule 6, and the Local Government Act 1972, section 250(5).

The application is made by the Exmoor National Park Anthority for a full award of costs against
Airwave 02 Limited.

The inquiry was in connection with an appeal against an enforcement notice alleging “Without
planning permission the erection of a telecommunications tetra airwave mast monopole with related
antennae to a total height of 31 metres above ground level together with the relevant and associated
equipment cabin in the approximate position wi thin the land edged red.”

Summary of Decision: The application fails and no award of costs is made.

Preliminaries

1.

At the inquiry two applications for costs were made. Application 1 was made by the Exmoor
National Park Authority [NPA] against Airwave O2 Limited and is the subject of this Decision.
Application 2 was made by Airwave O2 Limited against the Exmoor NPA and is the subject of a

separate Decision.

Submissions on behalf of the Exmoor National Park Authority

2,

Having regard to the guidance in Circular 8/93 {especially Annex 1, para 11 and Annex 3 paras 1-6),
the appellants’ behaviour was unreasonable in pursuing an appeal which obviously had no

reasonable prospect of success.

In 2002, the NPA granted permission for a monopole (23m overall height) at the appeal site. In
subsequent correspondence relating to the erection of a 29m mast the Authority made it clear that
such a mast would be unacceptable in this location, because it would be too high on the skyline and
would detract from the character and appearance of the landscape. The NPA wanted to find an
alternative way forward to ensure that appropriate coverage could be secured, but its evidence
shows that the appellants ignored all invitations to find an alternative solution, and pressed ahead
with the erection of the unauthorised mast (33.7m overall height) in 2004.

In a spirit of co-operation the NPA has tricd to identify 2 satisfactory alternative to the unauthorised
mast; an option which meets the technical and landscape requirements. But there has been no co-
operation at all from the appellanis to explore the alternatives that the NPA has put forward. The
appellants have paid only token regard to their responsibility to demonstrate that there are no
alternative locations. All their efforts have been focussed on defending their decision to erect the
unauthorised mast. As part of that defence they bave raised a wholly new argument that the
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unauthorised mast could be shared by other users (Orange and 02). This argument did not form part
of their statement of case and is another example of unreasonable behaviour.

It 3s now clear that there are suitable alternative solutions. 2 slim-line poles or 1 “pitch fork™ pole
erected on the land above the quarry rim, at an overall height equivalent to the top of the
unauthorsed mast and its antennae, would provide the required radio coverage. This site was
1dentified by the NPA in December 2005 and has now been accepted by the appellants.

The unauthorised mast is patently in breach of development control policies and damages the first
purposc of National Parks, which is to conserve and enhance the natural beauty, wildlife and
cultural heritage. Whilst there is a place for telecommunications masts in the National Park, the
development plan requires that no adverse effect should be inflicted on the natural beauty of the
Exmoor landscape. This imperative has been ignored by the appellants.

While it is recognised that in planning inquiries the partics are normally expected to bear their own
costs, this is an exceptional case. The appellants are rolling out a programme of radio coverage for
the Home Ofiice and in this appeal are providing a service for the police. They are therefore acting
effectively in the public interest. It is to be expected that they would comply fully with Government
advice in PPG8. However, they have chosen to ignore this advice and in the face of clear opposition
from the NPA, they took the gamble to erect the mast without planning permission.

Had they acted responsibly on the advice of the NPA to consider an alternative site above the quarry
rim, this matter could have been settled long before the inquiry opened. The Authonty has incurred
costs unnecessarily which can be attributed wholly to the appellants’ failure and unwillingness to
afford the Authority reasonable co-operation in establishing whether the land above the quarry rim
could be used instead of the unauthorised mast. These costs should be subject to a full award.

Response on behalf of Airwave 02 Limited

9.

10.

11.

The appellants refuted the assertion that there had been a lack of co-operation with the Authority
over its suggested alternatives. The NPA has put forward several options, each of which has been
carefully considered. Drive trials were carried out. These demonstrated that the suggestions put
forward by the Authority would not provide the necessary radio coverage to meet the requirements
of the police.

During the course of the inquiry the NPA departed from its evidence. Locations away from Beacon
Hill Quarry, which were initially suggested as alternative sites, were dropped. The NPA now
accepts that monopoles or a pitchfork mast of less than 10.01m overall height on the quarry rim
would not meet the operational needs of the users. These changes in the NPA’s stance have only
come about through the appeal process.

Circular 8/93 (Annex 1 para 1) makes it clear that the parties are normally expected to meet their
own costs. The appellants did not act unreasonably either in terms of procedural matters, or in terms
of the evidence brought to substantiate its case. An award of costs against the appellants is not
justified. '

Conclusions

12.

13.

I have considered this application for costs in the light of Circular 8/93 and all the relevant
circumstances. This advises that, irrespective of the outcome of the appeal, costs may only be
awarded against a party who has behaved unreasonably and thereby caused another party to incur or
waste expense unnecessarily. ‘

PPG8 sets a standard that all participants in the planning process are expected to meet. It
encourages operators to work together with local planning authorities. In sceking to amive at the
best solution for an individual site, authorities and operators should use sympathetic design and







